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al{ arfh gr r8a an#gr a ori@hr 3graa & it a zn on? a ufzrnfelf fl
«4lg +Tg gr rf@ant at sr@ zur ya@herur 3ma Igd # aar & I

· Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ tl-<cf>I'< 'cf>T~a,ur~ :
Revision application to Government of India :
(1) a€hr sari zca rf@fr, 1994 cBl" err 3iafa Ra sag r; mt,if cB" GfR if
~ tTRT cnl" '\3Lf-tTRT mer ugh siasfr g+ru met '3ra Ra, Tl xNcj'jlx,
fctm iaza, vulva fq, a)fl if5ra, ta la rr, via f, { fact : 110001 cnl"
al Gn are1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) qf? m #t zr a mmsq }# rf arar fa# usrrt z r1 #lg
if "[fl°~ '+JU-§Pllx xf ~ ~0-§PII'< if m ma zg af ii, zu fa#t usrrr n uer
~ cffi fcITT:Tl cblx'<Sll'i if "[fl"~~0-s1~11-1. if "ITT mt 4l ufasur ah hr ge stt
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) Ta a as fa«ft r; u 7gr Raffa ra w zn ml # faff i sq#)r yea
~ .:nc;r -q;;: '3tCJl~.=i ~ cB: ~ * ~ if vll" 'lTTW * ~~~ m i;i~i:1 >.; ~::,- .. ,
~ . ·.• ·-. . .· J...;,J
5] : o
(b) In case of rebate of duty of excise on goods exported to any country or teiffitefry .outsig~\~,;,
India of on excisable material used in the manufacture of the goods which are i,ilrted to any i i
country or territory outside India. -,., :; (~ ) I:';;
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(+) zif zrc mr rrar fa¢ farma as (hurl zur er at) fffa fhz ·rzr
lael •

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tf ~ (i<:'lJICt---1 ~ (i<:'lJICt---1 ~ cB"~cB" ~ "GTT" ~~~ ~ ~ i 3ITT
~ ~ "GTT" ~ m ~~ * jcilRlcb 3WJ%f, ~ * m -crrmr crr ~ tR <TT.
~ if fcm=r 3rferfr (i.2) 1998 m·109 &Rf P!;gcftl ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) i4tu rral gee (3r9) Para6l, 2001 cfi "Pt<:r=f 9 cfi 3fuT@ fclP!FcftSe w:f5f ~.

~-a it err ~ it, ~ ~ * mcr ~ ~~ ii" ~ l=fffi * ~ ~-~ ~
~ ~ cBl" err-err ~ rr Ufa ~ fcpmu Rel r# Irr tar g. cITT·
4zrsRf # si+fa rt 35-z Raffa t a qrar # rqd rrer €to arc al uf
ft al# afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by ·a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@G 3ma # mer ssi vicavaa g Gala qt zq '3x=M cB1, mm~ 200/- 0
"9flx:r :f]cfR at unrg 3it ui icva ya ara a unrar st cTT 1000/- cBl" "9flx:r :flcfR· cBl".
GT I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zyca, a#ta sgra yea gi hara ar4llr znznf@raur # ,f3fl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) it grgc 3rf@,fr, 1944 cBl" tTm 35- UO"&l/35-~ cfi 3fu1"@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

sq~Rra qRba 2 (1) a i aarg 3gar # rarar #t srfta, 3flit a ma ti #tar
recd, tu qr zrc vi hara 3rat#tr znf@raw (free) st ufa 2fr f)feat,
3H5fJGlcillci it it-2o, #ea IR4za aqrsoe, auntr, '1-16flcilcillci-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above. ·

(2) # sir«l grc (r4ca) fzunra#, 2001 cBl" tTm 6 * 3fuTfc=r m~--~-3 it frr~ .
. fag 31gar 3rt urnf@ea0i #it n{ 3rf a fog 3rfh fa • 3hr #t afit afea
ssi sn zren t ir, ans at l=fPT 3it ammzn ·rzn uifn T; 5 crrror m '3x=M. cB1, % crITT
T; 1000/- #hr 3#Rt sift ui sa zyca at ir, nur at l=fPT 31N ~~~
~ 5 crrror m 50 crrror dcB" "ITT m ~ 5000/- #tr haft ±ti uei sn zgea #t l=fPT,
G[fM cBl" l=fPT 3it Gann ·rnr if u; 5o crrror m '3x=M~- % crITT ~ 10000/- ~
~ "irfi I cBl" ~ xi61llcb xfttx-clx cfi ".--Jl1=f iJ" atfh ad yr a sq i °Wit!" cBl" \i-lTll" I <IB
~ '3"x=rm cfi fa8tRa r4fa ea ?a st gar qr "ITT

o.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and abo:ve--50.. ac
respectively in the form of crossed bank draft in favour of Asstt. Registar of~- -~ncffor c:\~;,~~-
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of theTribunal is situated .

0

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is fiUed to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·ararazu zrca 3rf@,fzu 197o zren iitfer t rga-+siafa fefffa fhg 3r4Ir
sad ma zur p mr zrenRrf Rufg If@rark 3mar # a r@la # ya qR u
~.6.50 'Cfff c/Jl rllllll<illl ~ fecpc "<il'llT ml"~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ 3Tix ·~ lWlc'IT cp) Rirl ah are fuii at sit ft eu 3naffa fhu urr &
il lr zrca, at qua zyca g ara 344)a nnf@aur (qr4ff@f@) fr, 1982 i
ff2a 1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar area, h.tzr 3reu area viala 341t If@raw (@flay cfi" IDH 3r41ii hmat a:1-

h.)z 3UT rea 3f@)ferzra, 899 Rt arr 39n h 3iaifa faftzrizn-) 31f@)era 2&(28y Rt
icn 2s) feiia: a&.,2gy 5it RR fa#hr 3f@)fer#, &&&y fr nr cs h 3iavfaara at sfarrRt
.°JT$ ~, m~ ctn- °JT$ ~-~ star near 3fear4 &, arrfnnr a 3iriasm stst art
3r4fa earfraralav 3rf@rszt
tji.,.s:\)4~ ~ "Qcf fl cl lc!i{ tji" 3fcfcTffi" awT fcn"crTr greaii fear gnf@a?

(i} mu 11 $t h 3iai ffiRa «aa
(ii) rlz sra R t w{ n1a f@

(iii} ~- -aa:rr fa.14c1-11c1~1 h ferra G 3ifa ezr ta#
--➔ 3-Tm rgra zr @hzrar h uancr fa4rzr (ff. 2) 31f21fr1a1, 2014 m- 3-NcF3f tr~~ 3-fCfR;fRr~ m-
-m=f!l.'f~~ 3@f 'Q'cf JllfR;f cffi"C'ffJf.,~MI

For ah appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) zr 3norhuf 3rd)a if@rawh rarer szi gra 3rerar gram ai:rs fclc:11R.a ~ a-r ;i:rr;rr fcITTr "JN?
ks1o% agrarcau 3il5zihara zws Rafa laaush 10%arrursra#r I -)-r.. ' ,... ·,r,.

•. , . ">'OJ

(6)(i) In view of above., an appeal against this order shall lie before the/J_,.rl_b1.urfalon.,....)-. ,.;:%
payment of 10% of the duty demanded where duty or duty and penalty are IIJ'._:CIJppute, or +3

. penalty; .where penalty alone is in dispute." _ ~\?_ c, .-.> ..}·i)~ I
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ORDER-IN-APPEAL
+

This appeal has been by M/s Elikem Pharma Ltd., Plot No.816/1, Rakanpur, ..

Tal. Kalol, Dist Gandhinagar (hereinafter referred to as 'the appellant') against the

Order-in-OriginalNo.06/AC/CGST/17-18 dated 29.05.2018 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner of Central GST, Kadi

Division, Gandhinagar (hereinafter referred to as "the adjudicating authority")

2. Briefly stated, the appellant was holding Central . Excise registration No.

AAACE6397DXM001 and was engaged in the manufacture of P.P. Medicines falling

under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff

Act, 1985 (CETA, 1985). The appellant was availing value based SSI exemption up

to clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated

01/03/2003 (as amended) (hereinafter referred to as the 'SSI notification') for

clearance of its own goods, whereas the goods manufactured for loan licensees

under various brand names not belonging to the appellant, was cleared on payment.

0

of Central Excise duty @ 16% from the first clearance in a financial year. The

appellant was availing CENVAT credit of duty paid on inputs used in the branded

goods manufactured on behalf of loan licensees and cleared on payment of duty

from first clearance in a financial year, whereas in respect of its own· manufactured

goods, CENVAT credit was availed after crossing the SSI exemption limit of Rs.150

Lakhs aggregate clearance value in a financial year. The factory of the appellant

was falling within 'rural area', as defined in paragraph 4 of the SSI notification.

The exemption contained in the SSI notification did not apply to specified goods

bearing a brand name or trade name whether registered or not, of another person,

except in cases where such branded specified goods were manufactured in a factory

located in a 'rural area'. It appeared that the appellant was liable to take into

account also the value of branded goods for the purpose of determining the

exemption limit of aggregate of first clearance value not exceeding 150 Lakhs

Rupees made on or after 1 April in a financial year and also for the purpose of

determining the aggregate value of clearances of all excisable goods for home O
consumption by a manufacturer from one or more factories, or from a factory by

one or more manufacturers not exceeding 400 Lakhs Rupees in the preceding

financial year. As the appellant had failed to add the value of branded goods for the

purpose of determining the said aggregate values of clearances in a financial year

as well as the preceding financial year, a show cause notice dated 11.12.2006,

covering the period from 2001-02 to 2005-06, for denying the benefit of SSI

notification and demanding Rs.14,43,088/- with interest and also proposes

imposition of penalty under Section 11 AC of the Central Excise Act, 1944 was

issued. The said show cause notice was transferred into call book as identical issue

dropped by the jurisdictional Commissioner has challenged before the /4~~.e',·, r r.J,,i;,
1

CESTAT. On the basis of Hon'ble Tribunal's Order No.A/11396-11397/2015c-.:-datecl-i;\'.\.

08.10.2015, the show cause notice was retrieved from call book ana d}po, 5 {

decision. Vde the impugned order the issue was adjudicated by the adjddicagnbg < $
%..9°



0

-- 5
V2/109/GNR/18-19

authority [i] by dropping the demand of Rs.11,72,438/- for the extended period
3° ° «;

upto 30.11.2005 and confirmed the demand of Rs.2,70,650/- for the period of
normal period from December 2005 to March 2006 with interest. The adjudicating
has contended that the appellant is not entitled for adjustment of any amount as
they have already crossed the exemption limit on 14.6.2005.He also imposed

penalty of Rs.50,000/- on the appellant.

3. Being aggrieved, the appellant has filed the instant appeal mainly on the

grounds that:

a The adjudicating authority has not followed the CESTAT order under which it
has been held that the duty paid on the clearance which the Revenue has
·contended to be exempted, should be considered as deposit and said duty is
required to be adjusted against the duty now being demanded from the
appellant; that the adjudicating authority has conveniently ignored the said
para and quantified the duty only for the period within limitation and not

considered thewhole duty paid on the branded goods on which no duty was
required to be paid upto the aggregate value of clearance of rupees one crore

as contended by the revenue.
o the appellant had already paid more duty than the duty demanded,

therefore, the impugned order is required to be set aside.

3. Personal hearing in the appeal was held on 12.09.2018. Shi M.H.Ravel,

Consultant appeared .for the same and reiterated the grounds of appeal and

submitted additional submission.

4. I have gone through the facts of the ·case and submissions made in the
appeal memorandum. On perusal of records, I observe that the instant issue arises
due to CESTAT's Order No. A/11505-11506/2015 dated 02/09/2015 in case of M/s

0 Kasha Laboratories vs Commissioner of Central Excise, Ahmedabad-III and the
various OIA passed by the Commissioner (Appeals), by remanding the case to
original adjudicating authority for deciding the case according to the said CESTAT

order. The operative part of CESTAT's is reproduced as follows:

"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the branded goods is more than
duty now being demanded, should neutralize entire demand required to be verified
and matter was remanded. The relevant portion of the said decision is reproduced
below:-

3. Learned advocate has assailed the impugned orders on limitation as also
on merit. As regards limitation, he submits that the reasoning adopted by
Commissioner that the appellants has suppressed the fact that their factory
was located in rural area, cannot be upheld inasmuch as the said fact is not
capable of being suppressed. Revenue was very well aware of location of
their factory and as such, it cannot be said that there was any suppressiofl-~-,,.-,,.~
on their part. Arguing on merit, learned advocate has drawn our attentitd"a
the earlier order passed by the Tribunal in case of M/s. Kline Chemicals P. ',3
Ltd. (Order No. A/1460/WZB/AHD/2008, at. 29-7-08), [2009 (237 E.uT.- - %
405 (T)] wherein after taking note of the Larger Bench decisionl Glue \k ?4
Tribunal in case of CCE, Coimbatore v. M/s. Marutham Textiles (%±kt.,•. it%# [S
2003 (153) E.LT. 219 (Ti.-LB), it was held that the duty paid he, .9
clearances, which the Revenue has contended to be exempted, shouh. be° .9lk
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considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant. ·

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on paym8nt of
duty, which according to Revenue should not have the paid duty. As such,
duty already paid on such branded goods is required to be adjusted against
the duty now being demanded from the appellant. It is the appellant's
contention that the duty paid on the branded goods is much more than the
duty now being demanded and would neutralize the entire demand, and is
required to be verified. For the said purpose, we remand the matter to the
original adjudicating authority. We also find favour with the appellant's plea
of limitation, we direct the Commissioner that such re-quantification
exercise is to be done only for the period within limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for
the extended period of limitation on the identical situation. Hence, we do not find any
merit in. the appeal filed by the revenue. As there is no suppression of fact, penalty
imposed under Section 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating Authority
to examine whether the duty being demanded upheld by Commissioner (Appeals)
would be neutralized against the amount of duty paid by them. The appeal filed by
revenue is rejected. The appeal filed by the assessee is disposed of in above terms."

0
5. I observe that the adjudicating authority has decided the instant issue on

the basis of CESTAT's above referred order and dropped the demand of Rs.

11,72,438/- which was demanded by invoking the extended period upto

30.11.2005 and confirmed the demand of Rs . 2,70,650/- for the period of normal

period from December 2005 to March 2006. The adjudicating has further held that

the appellant is not entitled for adjustment of any amount as they have already

crossed the exemption limit on 21.09.2005. The appellant has contended that the

order of the adjudicating authority is not correct and not as per guidelines of the

above referred CESTAT's order.

6. The contention of the appellant appears to be correct and acceptable,

according to the CESTAT's order supra. On perusal of the impugned order, I

observe that the adjudicating authority has not allowed adjustment of any duty for

the clearances upto 21.09.2005 (i.e the date on which the threshold exemption

limit was crossed) during the limitation period of 2005-06 without considering the

duty payment made by the appellant from April 2005. The Hon'ble CESTAT has

clearly held that "duty paid on the clearances, which the Revenue has c9.ntended to
be exempted, should be considered as deposit and the said duty is required to be
adjusted against the duty now being demanded from the appellant" and such re
quantification exercise is to be done only for the period within limitation. In the

instant case, the appellant has crossed the threshold exemption limit of Rs. One,.,

trore on 21.09.2005. Accordingly, no duty was required to be paid by the~~r-,';_· "'.:~,.,~
upto 21.09.2005 and from 22.09. 2005 onwards, they were required to pay.%/ 9 Ml_ %j
their own clearances as well as those of the Loan Licensee. However, the afr&lat.2 {5

k,%M s
had discharged duty in respect of clearance of Loan Licensee from Apri €25, ..es$

k

0
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onwards and as per Hon'ble CESTAT's order, the duty which has already been paid
on such clearances, which the department has contended to be exempted, should
be considered as deposit. In the circumstances, whatever duty has already been
paid by the appellant from April 2005 to till crossing the threshold limit should be
taken into consideration while adjusting the duty. The appellant has submitted that
upto 21.09.2005 of the said limitation period, they had already paid an amount of
duty more than the duty confirmed by the adjudicating authority pertains to Loan

Licensee. In the circumstances, no demand of duty exists for the releva.r;Jt period of

limitation.

8. In view of above discussion, I am of the opinion that the matter needs to

be verified by the adjudicating authority according to the duty particulars paid by

the appellant from April 2005 onwards and adjustment needs to be made
accordingly, as has been observed supra. Therefore, I remand the case to the

adjudicating authority, in view of foregoing discussions.

9. Further, as regards imposition of penalty, I observe that the adjudicating

authority has imposed penalty of Rs.50,000/- under Rule 25 of Central Excise
Rules, 2002. Since, the issue involved in the appeal is under litigation since 2005, I
do not find any merit to impose any penalty in the matter. Therefore, ·he penalty

imposed is set aside. ·

8. sf@amaf grt afRt +& aft a Rqzlt 54laa fr war &. The appeal filed

by the appellant stands disposed of in above terms. .

3we'
(smr gin)

rza (aft«ca)
Date: /09/2018

0
Attested

a)13)e
(Mohanan V.V)
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D.
To,
M/s Elikem Pharma Ltd.,
Plot No.816/1, Rakanpur,
Tai. Kaloi, Dist Gandhinagar

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. The A.C. / D.C., Central Excise Division: Kadi, Gandhinagar

·+Guard file
6. P.A.




